Power in Place: protecting
living law and local knowledge
at the Olifantsriver Estuary,
South Africa

Place and community
For over a century the traditional net ﬁshing community
of Olifantsriver on the West Coast of South Africa
has depended on the Olifants River estuary and
the surrounding coastline for their livelihoods. The
Olifantsriver is regarded as one of South Africa’s most
valuable estuarine eco-systems and its relatively
unspoilt condition bears testimony to the way in
which this local community has interacted with their
environment. The ﬁshers have traditionally ﬁshed for
lobster and line-ﬁsh during the summer months along
the coast, in the winter months depending on the
estuary for mullet, known locally as harders.

Key historical events

A new era for ﬁshers
With the advent of democracy in 1994 the community was hopeful that their tenure
rights would be restored. The new Constitution includes the recognition of
customary law and makes provision for the restitution of land and other rights
that have been impacted by past discrimination. The National Environmental
Management Act of 1998 introduced a suite of environmental legislation
that aimed to protect the environment, ensure equal access to resources and
facilitate full and eﬀective participation in environmental decision-making.
The new Marine Living Resources Act was also developed in the context of
the Code of Conduct for Responsible Fisheries and the growing emphasis on
an Ecosystems Approach to Fisheries management that was gaining ground
in the late 1990’s. New thinking on integrated coastal management emerged
and began to inﬂuence the drafting of comprehensive policy for coastal and
estuarine management which was ﬁnalised in 2009.

In the 1920’s racially based land and agricultural policy
that privileged white farmers led to the community
being re-located from their fertile lands in the upper
reaches of the river valley to land further down the
river. The community has endured forced removal from
their lands, the imposition of a ﬁshing permit system
and strict limitations on their traditional access to
ﬁsheries resources, both in the river and along the coast.
Yet, despite the imposition of a range of colonial and
apartheid laws that have eﬀectively dispossessed them
of their ownership of this land and undermined their
customary ﬁshing rights, the cultural and social relations
of the Olifant’s ﬁshing community continue to be an
integral component of this unique ecosystem.

Shortcomings of the new legal and
policy framework
Despite this progressive legal framework, the
restitution of rights and access to resources for
traditional small-scale ﬁshing communities has been
impacted by the dominance of an export-driven,
commercial ﬁsheries sector. A decision to protect
the interests of the commercial line-ﬁsh sector led to
adoption of a policy by the ﬁsheries authorities that
would phase out the gill-net ﬁshery on the estuary.
This decision coincided with the introduction
of Integrated Coastal Management Planning
processes, of which estuary management planning
was an integral part. In 2007 the Department of
Environmental Aﬀairs and Tourism contracted
consultants to develop a management plan for the
Olifants Estuary.

Interpretation of the Integrated
Coastal Management policy
South Africa’s current legislative framework
for Marine Protected Areas and coastal
management makes inadequate provision
for community-based governance. The
stakeholder participation process at
the Olifants River estuary, facilitated
by consultants, failed to ensure the full
and eﬀective participation of the local
ﬁshers and land claimant community
and as a result the vision that emerged
from this planning process prioritised the
interests of the conservation lobby. The
planning process did not create space for
a dynamic, community-based system that
could accommodate living customary law as it
is expressed at the estuary.

Charting a new course for
community-based governance of
marine and coastal resources
The Olifants River project partners are exploring
more integrated management options and
undertaking advocacy initiatives to ensure
that the ﬁsher community is able to participate
fully in a process that will protect their human
rights. In the process of engaging with the other
stakeholders on the estuary, namely the powerful
white landowners, conservationists and diﬀerent
government departments, a new governance process
is happening. Governance from below is slow but
new relationships are being developed between the
residents of this locality, re-connecting in time and
space the relations that race and class have historically
severed. In this process technically-orientated,
instrumental interpretations of ‘stakeholder forums’
and ‘participation’ have had to be put aside. A new
interpretation of ‘good governance’ is emerging
and living customary law and local knowledges are
shaping the contours of this socio-ecological system
and illuminating lessons for other place-based
communities.

Power in partnerships and governance in process
In response, the local ﬁsher community has organised and resisted this topdown planning process. They approached three civil society organisations
with whom they have been working on a range of issues: a non-government
organisation, Masifundise, a public interest law ﬁrm engaging in a range
of human rights litigation and advocacy activities, the Legal Resources
Centre, and the Environmental Evaluation Unit, a research and policy unit
at a university. Together these four organisations have begun a process
of supporting the community in re-membering their community rights,
documenting their histories of living-in this space, mapping how local cultural
and social patterns are woven by the fabric of river and coastal resources and
researching alternative arrangements that draw on their living customary law
and local ecological knowledges.
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